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OPINION

This appeal involves the requirement of Tennessee Rule of Civil
Procedure 11.01 that pleadings be signed by an attorney or by aparty if that party
Isnot represented by an attorney. Finding that the plaintiff did not comply with
Rule 11 within the statutory period of limitations, the Putnam County Chancery
Court granted summary judgment to the defendant. Weaffirmthe decision of the

trial court.

l.

The facts are not in dispute. On October 23, 1996, Doyle Shirt
Manufacturing Corporation ("Doyle") filed a complaint against T. Michael
O'Mara alleging attorney malpractice for Mr. O'Maras alleged failure to file a
timely adversary proceeding in a bankruptcy case on behalf of Doyle. The
president of Doyle, Robert Roggen, who is not an attorney, signed this
complaint. On November 5, 1996, Mr. O'Mara filed an answer to Doyle's
complaint asserting the following affirmative defense: "Complaintisvoidinas
much as the Complaint has not been signed by an atorney and a corporation
cannot proceed prose." Thefirst evidence of Doyle'sattorney'spresenceinthese
proceedings was on December 20, 1996 when this attorney filed a notice of

appearance and a motion to amend the complaint.

Mr. O'Maramoved for summary judgment on the groundsthat Doyle's
complaint was "void becauseit was not signed by an attorney and the statute of
limitationsfor bringing acomplaint had now run." In Mr. O'Mards supporting
affidavit, he stated that Doyl e had agreed with hisrecommendation nottofilethe
adversary proceeding. Nevertheless, Mr. O'Mara claims that on October 23,
1995, he sent by facsimile aletter to Doyle with the information that he had not
filed an adversary proceeding. The next day, on October 24, Mr. O'Mara
received aletter from Joan Ranney of Doyle which acknowledged receipt of the
October 23 letter and stated that Mr. O'M ara's "failure to [take the above action]
has forever barred the corporation from the possibility of recovering the losses
incurred by [the] embezzlement.” Therefore, itisMr. O'Mara's position that, as
of October 24, 1995, Doyle knew that Mr. O'Mara had not filed the adversary
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proceeding and thus Doyl e's cause of action had accrued. Since Doylefailedto
fileavalid complaint signed by an attorney within oneyear fromthe accrual of

its action on October 24, 1995, the complaint was properly dismissed.

Joan Ranney'saffidavit wasfiled asan exhibit to Doyl e'smemorandum
opposing summary judgment. Ms. Ranney claimsthat asthe secretary for Robert
Roggen, shewasdirected to obtain legal counsel to pursue Doyle'sclaim against
Mr. O'Mara. She stated that both she and Mr. Roggen were unaware tha the
complaint had to be signed by an attorney. Ms Ranney maintainsthat she made
every effort to obtain counsel from her home or officein Las Vegas, Nevada
before October 24, 1996. However, she was unsuccessful as attorneys were
unwilling to take the case dueto the nature of the case aswell asthar friendship
with Mr. O'Mara. She stated that Doyle retained its present attorney on
November 22, 1996.

Thetrial court granted summary judgment to Mr. O'Mara stating that
his motion waswell taken. On appeal, Doyle presents one issue for our review:

Whether a complaint alleging attorney malpractice, which

was signed only by the non-awyer president of a corporate

plaintiff, and where said plaintiff was unable to obtain legal

counsel before the expiraion of the statute of limitations,

may be amended so as to relate back as a timely filed

pleading?
The essence of Doyle's argument on appedl is that this court should reconsider
or distinguish the Tennessee Supreme Court's hading in Old Hickory

Engineering and Machine Co. v. Henry, 937 SW.2d 782 (Tenn.1996).

1.
In Old Hickory, the court held "that a corporation cannot act pro sein
a court proceeding nor can it be represented by an officer or other non-lawyer
agent." |d. at 786. Asin our case, the Old Hickory complaint had been signed
and filed by the non-lawyer president of the plaintiff corporation. The court
stated that "[t]he plaintiff's insistence, that the signing of the complaint by its
president constitutes compliance with Rule 11's provision that a pleading may

be signed by the party, isnot consistent with policy or precedent. A corporation
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isan artificial entity, which 'cannot act or speak except through natural persons
duly authorized.™ Id. at 785 (quoting Great Am. Indem. Co. v. Utility
Contractors, Inc., 21 Tenn. App. 463, 471, 111 SW.2d 901, 907 (1937)). To
hold otherwise would permit the corporation's president to engage in the
unauthorized practice of law. SeeTenn. Sup. Ct.R. 7, 8 1.01. Inexplainingthe
policy considerations behind its decision, the court cited cases noting the skill,
training, character, supervision and discipline that is necessary for and should
accompany the practice of law. Old Hickory, 937 SW.2d at 785-86 (dting
ThirdNat'l Bank v. Celebrate Yourself Prod'ns, Inc., 807 S\W.2d 704, 706-07
(Tenn.App.1990) and Nicollet Restoration, I nc. v. Turnham, 486 N.W.2d 753,
754 (Minn.1992)).

Intheinstant case, the evidence establishesand Doyledoes not dispute
that it knew about its cause of action on October 24, 1995 when it sent afax to
Mr. O'Mara stating that his conduct had "forever barred" Doyle from a certain
legal remedy. The gatute of limitations for attorney mal-practice is one year
from the date of accrual. Tenn. Code Ann. § 28-3-104(a)(2) (Supp.1998).
Therefore, theissueiswhether Doyle'sfiling on October 25, 1996 or its Motion
to Amend its Complaint on December 20, 1996 satisfied the requirements of
Rulel1l. Inlight of thedear holding of the supreme court in Old Hickory which
was based upon very similar facts, we find that Doyl€s complaint signed by its

non-attorney corporate president was inadequate.

In addition, we decline Doyl€e's invitation to reconsider the Supreme
Court'sruling. The Court of Appealsis an intermediate gppellate court whose
duty isto "apply the lav as promulgated by the legidature or as announced by
the Supreme Court. ThisCourtisbound by the Supreme Court's decisions under
the doctrine of stare decisis and in no way is it the function of this court to
intentionally reverse the holding of the Supreme Court." Hollingsworth v.
Safeco Ins. Co., 782 SW.2d 477, 479-80 (Tenn.App.1988).

We must next address the issue of whether Doyle's attempt to correct
itsfiling brought its complaint within Rule 11 compliance. In Old Hickory, the

court cited the following amendment to Rule 11 as " decl arative of the policy and
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practice regulating court proceedings in that particular”: "An

unsigned paper shall be stricken unless omission of the signature is corrected
promptly after being called to the attention of theattorney or party." Tenn. R.
Civ. P. 11.01. The principle of this amendment means that "the status of [a]
complaint [signed by anon-attorney corporate president] onthedateit wasfiled
was as though it contained no signature, and, because of that deficiency, it was
subject to being stricken from the record."” Old Hickory, 937 S\W.2d & 786.
The Old Hickory court stated that "[t]he construction most favorable to the
plaintiff inthiscaseisthat the plaintiff wasnotified of thefatd deficiency inthe
complaint by the defendant's motion to dismiss on April 13, 1994, and the
plaintiff took no actionuntil its attorney filed anotice of appearance on May 20,

1994." 1d. The court found that this was "not 'prompt’ action." 1d.

In the case at bar, viewing the evidence in a light most favorable to
Doyle, it was notified of the complaint's deficiency on November 5, 1996, when
Mr. O'Mara filed an answer to Doylés complaint arguing as an affirmative
defense that the complant was void because it had not been signed by an
attorney and a corporation cannot proceed pro se. While Ms. Ranney states that
Doyl€e's attorney was retained by November 22, 1996, the first action taken by
this attorney was on December 20, 1996, when he filed a notice of appearance
and a motion to amend the complaint. The particular factsin Old Hickory are
instructive. There, the court found that a 37-day delay wasnot "prompt action."
In light of the court's conclusion, we can not say that the 45-day delay in the

instant case was "prompt action."

Doyle insists tha the facts of this caseare distinguishable from those
in Old Hickory due to the particular nature of an attorney malpractice action. In
Doyle'swords, the significance of the distincti on ari sesfrom a situation "where
thereality of thelegal marketplace makesit exceedingly difficult to obtain legal
counsel.” Under the statute, Doyle had one year to find an attorney. We
recognizethat thistask may haverequired someeffort especially sincethe search
was made from Doyl€e's officein Nevada. However, we ae convinced that one
year was a reasonable amount of time in which Doyle could have found and

retained an attorney.



[1.

Finally we address Mr. O'Maa's contention that this is a frivolous
appeal because the facts here are so similar to those in Old Hickory. Section
27-1-122 of the Tennessee Code allows this court to award damages for the
prosecution of afrivolousappeal. "A frivolous apped is one that is 'devoid of
merit,' Combustion Engineering, I nc. v.Kennedy, 562 S.W.2d 202(Tenn.1978),
or oneinwhich thereislittle prospect that it can ever succeed.” Seelndustrial
Dev. Bd. of Tullahoma v. Hancock, 901 S.\W.2d 382, 385 (Tenn.App.1995)
(citing Black's Law Dictionary, 601(5th Ed.1979)). While the facts are very
similar, they are not identical. We find that this gppeal is not frivolous.

V.

In conclusion, weaffirmthetrial court'sgrant of summary judgment to
the defendant below, Mr. O'Mara. Wefind that the complaint filed by Doyleon
October 23, 1996 wasinadequate under Rule 11, Tenn. R. Civ. P., and under the
case of Old Hickory Engineering and Machine Co. v. Henry, 937 SW.2d 782
(Tenn.1996). Furthermore, we find that Doylés motion to amend its complaint
45 days after being notified of the complaint's defect did not constitute prompt
actionin light of the court's holding in Old Hickory. Whilewe do not find that
Doyle'sappeal wasfrivolous, it isour opinion that thecosts of appeal should be
taxed to Doyle.
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